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Dear senator Grassley:

Thank you for your letter on behalf of Mr. Markus Bryant, regarding
_inplementation of the programning access provisions of the cable Television

Consumer Protection and Coopetition Act of 1992 (1992 cable Act) •

section 19 of the 1992 cable Act adds new section 628 to the Commlnieations
Act of 1934, as amended, to prohibit unfair or discriminatory practices in
the sale of video progranming. The expressed intent of this provision is to
foster the developrent of carpetition to cable systems by increasing other
multichannel video progranming distributors' access to progranming. In our
First Report and Order in Mwf Docket No. 92-265, adopted April 1,

1,

reading of Congressional intent based on its own judgement and
expertise, in light of all comnents received.

In particular, the cemni.ssion concludes in the First Report and Order that
price discrimination will be deeIred to occur if the difference in the prices
charged to coopeting distributors is not explained by the factors set forth
in the statute, which generally involve (1) cost Clifferences at the wholesale
level in providing a program service to different distributors; (2) vol\.Jlle
differences; (3) differences in creditworthiness, financial stability and
character; and (4) differences in the way the prograrnning service is offered.
The COrrmission concluded that these factors will permit sufficient latitude
for legitimate and justifiable pricing practices conmon to a dynamic and
conpetitive marketplace. While any differential in the price paid by one
distributor as compared with that paid by its coopetitor may form the basis
for a c<:>rrplaint, we will impose a higher burden on prograrrmers where the
price difference at issue exceeds either five percent or five cents per
subscriber, whichever is greater.

The First RePOrt and Order also concludes that corcplainants alleging ,
violations of specific prohibitions of Section 628 regarding discrimination,
exclusive contracts or undue influence -will not be required to make a
threshold showing of harm. The First Report and Order states the
Cornnission's belief that Congress has already determined that such violations
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result in harm. The Ccmni.ssion also concludes, however, that the plain
language of the statute requires carplaints filed pursuant to the general
prohibitions of section 628 (b) regarding unspecified unfair practices nust
demonstrate that an alleged violation had the puxpose or effect of hindering
significantly or preventing the conplainant fran providing progranming to
subscribers or consumers.

In addition, the First Regort and Order adopts a streamlined cooplaint
process. The Ccmnission's rules will encourage prograIY'llers to provide
relevant infonnation to distributors before a cooplaint is filed with the
Coomission. In the event that a prograIY'ller declines to provide such
infonnation, it will be sufficient for a distributor to su1:mit a swom
cooplaint alleging, based upon infonnation and belief, that an impel:mi.ssible
price differential exists. With respect to eatplaints alleging price
.discrimination, the burden will be placed on the prograIY'ller to refute the
charge by presenting evidence of the actual price differential and its
justifications for that differential. The conplaihing distributor will then
have an opportunity to reply.

With respect to exclusive contracts, the First Report and Order determines
that exclusive arrangercents between vertically integrated prograIY'llerS and
cable operators in areas not served by a cable operator are illegal and may
not be justified under any circumstances. The First ;Report and Order also
holds that exclusive contracts in areas served. by cable (except those
entered into prior to June 1, 1990) may not be enforced unless the Ccmnission
first detenni.nes that the contract serves the public interest. These
determinations will be made on a case-by-case basis, following the five
public interest factors set out in the statute.

For your reference, I have enclosed a copy of the press release, which
includes a detailed surnnary of the Conrnission's action in this proceeding.
Thank you for your interest in this matter.

Sincerely,

""?-I·~
Roy J. Stewart
Chief, Mass Media Bureau

Enclosure

JColt.ha1:p:syj :t+1B:PRD :PAB
Typed in final: 5/10/93



WASHINGTON. D.C. 20510

April 12, 1993

Linda Townsend-Solhein
Director, Legislative Affairs
Federal Communications Commission
1919 M Street, N.W., Room 857
Washington, D.C. 20554

Dear Linda:

Enclosed please find a letter from Markus Bryant regarding the
FCC's ruling on price and acces discrimination.

I would appreciate any assistance you could provide pertaining to
this matter. Please mark your return correspondence to the
attention of Dawn Latham when responding to my office.

Thank you for your attention to my request.

C a es • rassley
United States Senator

CEG/dl
Enclosure



Iowa Lakes Electric
Cooperative
1724 Central Avenue
P.O. Box 77
Estherville, Iowa 51334-0077 February 4, 1993

, ...... I

]. Bruce Bosworth
General Manager

(712) 362-2694

.
The Honorable Charles Grassley
135 Hart Senate Office Building
Washington, D.C. 20510-1501

RE: MM Docket No. 92-265, Program Access

Dear Senator Grassley:

We are concerned about the Notice of Proposed Rule Making (NPRM) that
was pUblished by the FCC on December 24th, especially the parts
dealing with the Section 19 programming access provisions of the
cable bill passed in the last session of Congress.

Why are we concerned? Iowa Lakes Electric Cooperative is a
customer-owned, not for profit, electric utility providing service to
about 11,200 customer-owners in eight counties in rural northwest
Iowa. We also provide satellite programming packages to 860
customers over the same service area. The only way these customers
can receive their television programming is through a home satellite
dish.

These customers have been paying discriminatory high rates for their
television programming. The price discrimination exists in the
wholesale cost. The programmers are charging an average of five
times the price charged to cable operators which cannot be
justified. The FCC even commented on this situation in their June 5,
1991 report which said " ••• there are significant disparities in some
of the prices charged by some carriers to home dish dist~ibutors as
compared to the 'prices charged to cable companies and other customers
for superstation and network station programming," and that "in some
cases, these rate disparities are not fully supported by documented
costs or adequately justified by the record."

Congress took action with your support last year to pass the cable
bill. The section 19 programming access provisions were adopted to
protect our customers from the cable industry's unnecessary
price-gouging. The fact that such price discrimination exists was
well documented in hearings before the Congress.

Therefore, we are puzzled by the NPRM provisions that harm against
the home satellite dish market would have to be establish~d before
the FCC could issue regulations to correct it. It already has been
established that harm exists. That is why Congress adopted the
section 19 programming access provisions in the cable bill. We ar:ir
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